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Cat’s paw liability extends sexual harassment to employer

with temporary workers from staffing agency

by Patricia Kryder
pkryder@kingballow.com

The employer was a supply-chain logistics company  porary employees were covered during their orientation.
with a warehouse in Memphis. Temporary employees sup- The Equal Employment Opportunity Commission
plied by staffing agencies accounted for approximately 80%  brought a sexual retaliation action against the company,
of its workforce. Although the employer’s employee hand-  alleging that a supervisor in the Receiving Department sexu-
book contained a sexual harassment policy, temporary em-  ally harassed three female employees and retaliated against
ployees were not given a copy of the handbook. The em-  the women after they objected to his sexual advances. In
ployer maintained that the relevant issues applicable to tem-  addition, one male employee who supported the women’s
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RETALIATION HARASSMENT
Fourth Circuit changes Supervisor’s derogatory
standard for retaliation remarks do not rise to the
claims level of same-sex harassment
by Laura Mallory by Courtney Karnes
Imallory@kingballow.com ckarnes@kingballow.com

The U.S. Court of Appeals for the Fourth Circuit re- An employee filed a plethora of claims against her

employer and supervisor, including same-sex sexual harass-
ment. The employee alleged that her supervisor made a
series of derogatory remarks that constituted sexual harass-
plaintiff from complaining about harassment, even if the  ment. Specifically, the employee alleged her supervisor told
complained about conduct is not considered a hostile work  her that she did not wear bras or underwear, openly exposed
environment. her breasts to the employee, asked the employee whether
she was wearing a bra or underwear, indicated that she could

retaliation” page Zsee “har assmen

cently overruled one of its own prior decisions by finding
that Title VII’s anti-retaliation provision still protects a
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Background

Plaintiff, a waitress at a hotel located in Ocean City Maryland,
claims that on consecutive nights, another employee called her a “porch
monkey.” In addition to the racial epithets, plaintiff alleges that she was
yelled at and harassed. Shortly after the reporting of this behavior, she
was terminated. Plaintiff filed a lawsuit alleging a hostile work environ-
ment and retaliation pursuant to Title VIL.

Title VII claims

In order for a plaintiff to be successful in her hostile work environ-
ment claim, she must show she was subjected to unwelcomed conduct,
based on her race, which was sufficiently severe or pervasive to alter
her conditions of employment. The conduct must create an abusive
work environment which is imputable to her employer. A retaliation
claim requires different showings. In order for plaintiff to succeed on
her retaliation claim against her employer, she must show that she en-
gaged in a protected activity and her employer took an adverse employ-
ment action based on her protected activity.

Lower court decision

In a prior decision by the same appeals court, in a case with similar
facts, a plaintiff was subjected to one incredibly derogatory comment.
That plaintiff complained about the remark, was subsequently fired, and
later brought suit. The appeals court held that because offthand com-

ments and isolated incidents do not amount to an actionable claim, the
plaintiff there did not engage in protected activity, and thus that the
retaliation claim necessarily failed. Based on that prior decision by the
appeals court, the lower court in this case found in favor of the em-
ployer. The plaintiff then filed an appeal.

Reversal of precedent
On appeal, the Fourth Circuit held that its prior precedent, which

stood for the proposition that complaining about an isolated incident of
harassment was not protected, must be rejected. The court noted that
the prior decision stands at “odds with the hope and the expectation that
employees will report harassment early,” instead of waiting for the
harassment to continue and rise to an actionable level.

Takeaway
This decision effectively changes the standard for retaliation

claims under Title VII in the jurisdictions covered by the U.S. Court of
Appeals for the Fourth Circuit. Moving forward, courts in those juris-
dictions will focus on the severity of the harassment when assessing the
reasonableness of an employee’s belief that a hostile environment ex-
ists.DZ
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ADA

Social anxiety disorder is a disability protected by the

Americans with Disabilities Act

by Patrick Ogilvy
pogilvy@kingballow.com

The U.S. Court of Appeals for the Fourth Cir-
cuit has determined social anxiety disorder is a dis-
ability protected by the Americans with Disabilities
Act (ADA), and an employer must provide reason-
" able accommodations to an employee afflicted with
the disorder.

Interacting with people

A deputy clerk in the criminal division of the North Carolina Ad-
ministrative Office of the Courts suffered from social anxiety disorder.
The clerk was diagnosed with the disorder when she was 18 years old.
Shortly after being hired, the deputy clerk was trained to work at the
front counter of the division, where she was assigned to work four days
a week interacting with the public. Soon after beginning her work at the
front counter, the deputy clerk began experiencing extreme stress, nerv-
ousness, and panic attacks, which she attributed to her social anxiety
disorder. This was particularly true in situations where the deputy clerk
was asked questions to which she did not immediately know the an-
swer, which occurred often in her position behind the counter.

After a couple of months working behind the front counter, the
deputy clerk informed her supervisor she had social anxiety disorder
and did not feel healthy working at the front counter. The deputy clerk
also informed her supervisor she received treatment for her condition
while she was in college but was not currently receiving treatment. The
deputy clerk’s supervisor encouraged her to seek treatment from a doc-
tor, which she did. The supervisor advised the clerk of court about this
conversation with the deputy clerk, and the clerk of court made some
notes about the condition to place in the deputy clerk’s file. However,
no other actions were taken.

BLOG VERSION|

Approximately four months later, the deputy clerk sent an email to
her three immediate supervisors again disclosing her social anxiety
disorder and requesting an accommodation in the form of filling a dif-
ferent role in the office. At the time, the clerk of court was out of the
office on vacation. Once she returned, the clerk of court held a meeting
with the deputy clerk and her supervisors, during which the clerk of
court terminated the deputy clerk for not “getting it.” The clerk of court
also claimed she did not have a need for the deputy clerk’s services.
However, out of 30 total deputy clerks in the criminal division, only
four or five of those deputy clerks provided customer service at the
front counter. Most of the duties performed by the other deputy clerks
did not require face-to-face public interaction. The deputy clerk then
sued the Administrative Office of the Courts for disability discrimina-
tion, failure to provide a reasonable accommodation, and retaliation.

No remedy or retaliation

The trial court found the deputy clerk could not support her claims
because it did not believe she suffered from a disability under the ADA.
On appeal, the appeals court considered whether social anxiety disorder
substantially limited one of the deputy clerk’s major life activities. The
deputy clerk argued social anxiety disorder is a disability because it
substantially limited her ability to interact with others. The Administra-
tive Office of the Courts disputed whether “interacting with others” is a
major life activity, despite an EEOC regulation specifically identifying
it as such. The appeals court found the EEOC regulation was supported
by the statute because a major life activity is defined to mean one that is
“of central importance to daily life,” and the court found few activities
more central to the human condition than interacting with others. Ac-
cordingly, the court found “interacting with others” to be a major life
activity substantially limited by the deputy clerk’s social anxiety disor-
der. The court thus found the deputy clerk to be disabled, and sent the
case back to the trial court for a trial on the merits.DZ
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complaints was terminated.

At a jury trial in federal court,
the employer was found liable for
sexual harassment and retaliation,
and the victims were awarded
compensatory and punitive dam-
ages of over $1.5 million dollars.
The employer filed motions for a
new trial. The motions were de-
nied, and the employer then ap-
pealed to the U.S. Court of Ap-
peals for the Sixth Circuit.

The employer maintained that
the women were not engaged in a
protected activity prior to their
termination, and there was no evi-
dence of termination due to pro-
tected activity, or evidence that the
employer acted with malice or
reckless indifference to any claim-
ants’ federally protected rights.
Title VII prohibits an employer
from retaliating against an em-

paw,
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ployee who has either opposed any
practice made an unlawful em-
ployment practice, or made a
charge, testified, assisted, or par-
ticipated in any manner in an in-
vestigation, proceeding, or hearing
involving Title VII claims.

The evidence indicated that
the employer usually trained its
new employees for two weeks and
then gave them a month or two to
adjust to the department. The su-
pervisor in Receiving admitted that
he transferred two of the women to
the Returns Department, warning
their new supervisor that the work-
ers talked more than they worked.
He admitted that he was responsi-
ble for talking to their supervisor
and getting them fired.

An employer is vicariously
liable for a supervisor’s harass-
ment of an employee under the
supervisor’s authority when the

harassment results in a tangible
employment action. A tangible
employment action is any action
effecting a significant change in
employment status, such as hiring,
firing, failing to promote, reassign-
ment with significantly different
responsibilities, or a decision caus-
ing a significant change in bene-
fits. When a party proves that a
tangible employment action re-
sulted from a refusal to submit to a
supervisor’s sexual demands, he or
she established that the employ-
ment decision itself constitutes a
change in the terms and conditions
of employment that is actionable
under Title VIL In the absence of a
tangible employment action, an
employer may still be held liable
for harassment unless the em-
ployer affirmatively shows that it
exercised reasonable care to pre-
vent and correct promptly any

on legal 1ssues that affect
you and your company

sexually harassing behavior and
the party unreasonably failed to
take advantage of any preventive
or corrective opportunities pro-
vided by the employer to avoid
harm or otherwise.

The appeals court affirmed
the decision. The employer’s li-
ability for the terminations was
premised on a theory of “cat’s paw
liability” in which the relevant
decision makers were conduits of
the supervisor in the Receiving
Department and his retaliatory
animus after his sexual harassment
was brought into the open. To
prevail on this theory, the EEOC
only had to show that the retalia-
tory animus of the biased supervi-
sor influenced the decision
maker.4
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“wring water out of her bra,” and,
after gesturing towards the em-
ployee’s breasts, called them “big
hoobie boobies.” The employee
told her supervisor that her com-
ments were inappropriate, but the
supervisor simply stated, “Honey,
that’s just how I am.” Addition-
ally, during a conversation about
same-sex couples, the employee’s
supervisor stated if she were a
lesbian, she would date her lesbian
friend, despite having two children
with her ex-husband.

To prevail on a hostile work
environment claim, a plaintiff
must show that she was a member
of a protected class, she was sub-
ject to unwelcome harassment, the
harassment is based on her mem-
bership in a particular class, the
harassment created a hostile work
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environment and the employer
failed to take reasonable steps to
prevent and correct harassing be-
havior.  Further, the workplace
must be “permeated” with dis-
crimination that is severe or perva-
sive enough to alter the em-
ployee’s conditions of employ-
ment. The court must take all cir-
cumstances into consideration,
including, but not limited to, the
frequency of the discriminatory
conduct, the severity of the con-
duct, the level of threat or humilia-
tion, and whether the conduct un-
reasonably interferes with the em-
ployee’s work.

To prevail on a hostile work
environment claim based on same-
sex sexual harassment, the plaintiff
must satisfy additional criteria.
Specifically, the plaintiff must

show the harassment was “based
on sex” by demonstrating that the
harasser is acting out of sexual
desire, or that the harasser is moti-
vated by general hostility to the
presence of women in the work-
place, or if the plaintiff can offer
“direct comparative  evidence
about how the alleged harasser
treated members of both sexes in a
mixed-sex workplace.” The in-
quiry is based on “common sense”
and “appropriate sensitivity to
social context.”

The employee did not provide
sufficient evidence to satisfy her
burden. The court held that occa-
sional comments about breasts and
undergarments did not sufficiently
evidence sexual desire. Further,
during the conversation about
same-sex couples, the supervisor

expressly stated she was not a
lesbian. The court took into ac-
count that the plaintiff stated that
the supervisor never propositioned
her, never attempted to touch her,
and never alleged that her supervi-
sor was attracted to her.

The court concluded the em-
ployee failed to meet other re-
quirements as well and that the
supervisor’s conduct was not se-
vere or pervasive enough to rise to
the level of harassment because
the employee could not indicate
how frequently her supervisor
made derogatory comments. Ac-
cording to the court, these com-
ments were “teasing” and did not
rise to the level of harassment.DZ
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Keeping You Posted provides you with

the latest updates in employment and labor
law. As a supplement to Employment Law
Comment, Keeping You Posted supplies you

with a review of current federal and state
cases, as well as legislative and regulatory
changes, from your perspective as an em-
ployer.

Some of the many topics we discuss in
Keeping You Posted include federal dis-
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(Why We Say The Things We Say) by

Reprinted with permission of Scribner, an imprint of
Simon & Schuster
Adult Publishing Group from I DIDN’T KNOW THAT
by Karlen Evins. Visit www karlenevins.com.
Copyright © 2015 by Karlen Evins

crimination laws, the National Labor Rela-
tions Act, the Fair Labor Standards Act, and
the Occupation Safety and Health act. Other
topics include immigration and workplace
privacy, including emerging trends in social
media in the workplace. Add the link to your
favorites, and stay up-to-date on the issues
that may affect your Company.

i J ai |- Historicdlly speaking, punishment for a crime has
come in a variety of forms, but until most recently, one shared by
most societies was public display. From the stockades to the guil-
lotines, public punishments were events for all to see, serving as
both deterrent and social gathering. At one time, it was common
practice to imprison thieves and robbers in large iron cages, hung
slightly above the ground level for all to see. It was from this
particular punishment that ¢
ing off the obvious resemblance of the criminal to a bird in a cage.
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